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THE FUTURE OF D&O LIABILITY INSURANCE:
EMERGING TRENDS AND NEW RISKS

AUTHORED BY - DEVANSH MEHTA
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Introduction:

D&O liability insurance is a type of insurance that protects corporate directors and officers from
personal liability for lawsuits alleging wrongdoing in their official capacity. These lawsuits can
be brought by shareholders, creditors, employees, or other stakeholders. D&O insurance can
cover a wide range of claims, including breach of fiduciary duty, negligence, and

mismanagement.t

The need for D&O insurance has grown in recent years due to a number of factors, including the
increasing complexity of corporate governance, the rise of shareholder activism, and the
expansion of corporate social responsibility initiatives. D&O insurance is now an essential part
of the risk management strategy for most publicly traded companies and many private companies

as well.

This research article will discuss the following aspects of D&O liability insurance:
e What is D&O liability insurance?
e What are the different types of D&O liability coverage?
e What are the benefits of having D&O liability insurance?
e Who needs D&O liability insurance?

D&O liability insurance, also known as directors' and officers' liability insurance, is a type of
insurance that protects directors and officers of corporations from personal liability for lawsuits
alleging wrongdoing in their official capacity. These lawsuits can be brought by shareholders,
creditors, employees, or other stakeholders. D&O insurance can cover a wide range of claims,
including breach of fiduciary duty, negligence, and mismanagement.?

! Braad Hancock, Company Needs D&O Insurance( May 9,2023,09:07 am)
https://www.insurancefortexans.com/blog/why-does-my-private-company-needs-directors-and-officers-in surance
2 D&O Liability Insurance (Jan 21,2021, 10:45
am)https://www.policybazaar.com/commercial-insurance/directors-and-officers-liability-insurance/
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Need For D&O Insurance

The need for D&O insurance has grown in recent years due to a number of factors, including the

increasing complexity of corporate governance, the rise of shareholder activism, and the

expansion of corporate social responsibility initiatives. D&O insurance is now an essential part

of the risk management strategy for most publicly traded companies and many private companies

as well.

All corporations, regardless of size or industry, should consider purchasing D&O liability

insurance. However, the following types of corporations are particularly at risk of being sued and

may therefore benefit more from having D&O liability insurance:

Publicly traded companies

Companies with large assets

Companies that operate in highly regulated industries
Companies with a history of shareholder activism

Companies that are engaged in risky activities, such as mergers and acquisitions

Types of D&O Liability Coverage

There are two main types of D&O liability coverage:

1.

Side-A coverage: This coverage protects directors and officers from personal liability
for claims that are not covered by the corporation's own liability insurance policies
Side-B coverage: This coverage protects the corporation from having to indemnify

directors and officers who are found liable for wrongdoing.

Some D&O liability insurance policies also include coverage for the following:

Advance of defense costs: This coverage pays for the legal costs incurred by directors and
officers in defending themselves against lawsuits, even if the lawsuits are ultimately
unsuccessful.

Entity coverage: This coverage protects the corporation itself from liability for certain

types of claims, such as employment discrimination claims.
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Benefits of D&O Liability Insurance

There are a number of benefits to having D&O liability insurance, including:
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e Financial protection: D&O liability insurance can protect directors and officers from
having to pay large sums of money out of their own pockets to defend themselves against
Lawsuits.

e Peace of mind: D&O liability insurance can give directors and officers peace of mind
knowing that they are protected from financial ruin in the event of a lawsuit.®

e Attracting and retaining qualified directors and officers: D&O liability insurance can be a

valuable tool for attracting and retaining qualified directors and officers.

Emerging Trends in D&O Liability Insurance

The D&O liability insurance landscape is constantly evolving, and there are a number of
emerging trends that businesses should be aware of. Some of these trends include:

e Increased litigation: The number of D&O lawsuits has been increasing in recent years,
and this trend is expected to continue. This increase is being driven by a number of factors,
including the rise of shareholder activism, the expansion of corporate social responsibility
initiatives, and the increasing complexity of corporate governance.

e Broader coverage: D&O liability insurance policies are becoming broader in scope,
covering a wider range of claims. This is due in part to the increasing number of complex
and sophisticated lawsuits that are being filed against directors and officers.

e Higher premiums: Due to the increasing number of D&O lawsuits and the broader
coverage that is being offered, premiums for D&O liability insurance are on the rise.

e However, it is important to note that the cost of D&O liability insurance is still relatively
affordable, especially when compared to the potential cost of a successful D&O lawsuit.

New Risks for Directors and Officers
In addition to the traditional risks that directors and officers face, there are a number of new risks
that are emerging. Some of these new risks include:
e Cybersecurity: Directors and officers are increasingly being held liable for cybersecurity

breaches. This is because directors and officers have a duty to oversee the company's

3 Ryan Hanley, 9 Reasons Every Business Needs D&O Insurance ( Aug 12,2022 )
https://www.roguerisk.com/insights/9-reasons-every-business-needs-directors-officers-insurance
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cybersecurity risks and to take reasonable steps to mitigate those risks.
e Environmental, social, and governance (ESG) risks: Directors and officers are also facing
increased scrutiny for their handling of ESG risks. This is because shareholders and other
stakeholders are increasingly demanding that companies be more responsible in their

environmental, social, and governance practices.

Directors Responsibility for Risk Oversight

Adequate D&O coverage is a subset of the entire board of directors' responsibility for enterprise
risk mitigation. It is not hard to imagine a situation where the governance of a corporation
becomes threatened when individual directors become concerned and distracted based on a threat

to their personal well-being

Directors and officers (D&O) liability insurance is a type of insurance that protects directors and
officers of a company from personal liability for wrongful acts committed while serving in their
official capacity. D&O liability insurance can cover a wide range of claims, including breach of
fiduciary duty, errors and omissions, and wrongful employment practices. One of the most
important responsibilities of directors and officers is to oversee the company's risk management
program.* This includes identifying and assessing risks, developing and implementing risk
mitigation strategies, and monitoring the effectiveness of those strategies. Directors and officers
should also ensure that the company has adequate insurance coverage in place to protect against
unexpected losses. Failure to properly oversee the company's risk management program can lead
to serious consequences, including lawsuits against directors and officers. D&O liability

insurance can help to protect directors and officers from personal liability in the event of a

lawsuit.®

There are a number of things that directors and officers can do to fulfill their responsibility for
risk oversight, including:
e Establish a risk management framework. The risk management framework should identify
and assess the company's risks, develop and implement risk mitigation strategies, and
monitor the effectiveness of those strategies.

e Implement a risk management culture. The risk management culture should be instilled

4 Jia, N. and Tang, X., 2018. Directors’ and officers’ liability insurance, independent director behavior, and
governance effect. Journal of Risk and Insurance, 85(4), pp.1013-1054.
® Braad Hancock, supra note 1
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in all employees at all levels of the company.
e Oversee the company's insurance program. Directors and officers should ensure that the

company has adequate insurance coverage in place to protect against unexpected losses.

Directors and officers who fail to properly oversee the company's risk management program can
be held personally liable for any losses that result from that failure. D&O liability insurance can

help to protect directors and officers from personal liability in the event of a lawsuit.

Here are some examples of how directors and officers can be held personally liable for risk
management failures:

e |If a company is sued for environmental damage, and the directors and officers failed to
implement adequate environmental risk management controls, they could be held
personally liable for the damages.

e |If a company is sued for data breach, and the directors and officers failed to implement
adequate cybersecurity controls, they could be held personally liable for the damages.

e Ifacompany is sued for fraud, and the directors and officers failed to implement adequate
fraud prevention and detection controls, they could be held personally liable for the

damages.

D&O liability insurance can help to protect directors and officers from personal liability in the
event of a lawsuit. However, it is important to note that D&O liability insurance does not cover
all types of claims. For example, D&O liability insurance typically does not cover claims that

arise from intentional wrongdoing or criminal conduct.

If you are a director or officer of a company, it is important to understand your risk management

responsibilities and to make sure that the company has adequate D&O liability insurance in place.

Cost of D&O Liability Insurance

The cost of D&O liability insurance varies depending on a number of factors, including the size
of the corporation, the industry in which it operates, and its claims history. However, D&O

liability insurance is typically a relatively affordable cost of doing business.®

66 Chen, Z., Li, 0.Z. and Zou, H., 2016. Directors’ and officers’ liability insurance and the cost of equity. Journal of
Accounting and Economics, 61(1), pp.100-120.
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Conclusion

D&O liability insurance is an essential part of the risk management strategy for most
corporations. It can protect corporate directors and officers from personal liability for lawsuits
alleging wrongdoing in their official capacity. D&O liability insurance can also give directors

and officers peace of mind knowing that they are protected from financial ruin in the event of a

lawsuit.
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